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BOSTON — Nuclear verdicts, often 
defined as jury verdicts of $10 million or 
more, are on the rise nationwide, are in-
creasing in both amount and frequency 
and have numerous negative implica-
tions for the insurance industry. Laura 
Gregory, Esq., CPCU, partner, Sloane 
and Walsh LLP, and Tim Fletcher, Esq., 
CPCU, vice president, senior emerging 
issues specialist, GenRe, discussed the 
emerging trends of nuclear verdicts and 
social inflation and their impact on the 
industry at the Boston CPCU Society 
Chapter’s I-Day.

On Sept. 19, 2022, a Massachusetts 
Superior Court jury returned a $1 bil-
lion verdict against Philip Morris over 
the role the tobacco giant played in the 
death of a long-time smoker from lung 
cancer. One billion dollars was awarded 
in punitive damages. The compensa-
tory damages consisted of $2.5 million 
for pain and suffering, $514,000 for 
reasonable medical bills, $1 million to 
compensate her spouse; $2.5 million to 
pay her daughter and $1.5 million to 
compensate her son. Philip Morris plans 
to challenge the verdict, and Gregory 
expects the jury award to be decreased. 

However, she explained that while these 
nuclear verdicts often receive enormous 
media coverage, if the figures get re-
duced due to statutory caps or settle 
after trial, they do not receive an equal 
amount of attention, leaving the public 
unaware that the case was resolved for 
much less. 

A related concept that is receiving a lot 
of attention in the insurance industry is 
social inflation. It refers to the trend of 
rising insurance costs due to increased 
litigation, plaintiff-friendly judgments 
and higher jury awards. Several social, 
legal and economic factors contribute to 
social inflation. But what are the main 
causes and what does this trend mean 
for carriers? 

Among the societal shifts is that wealth 
in the U.S. has become more concen-
trated than it was 30 years ago. The 
recession of 2008 made it difficult for 
many people, particularly members of 
the millennial generation, to make eco-
nomic gains, according to Fletcher. In 
many cases, it left the public with a great 
deal of cynicism and mistrust about big 
business, which figure into some of 

these jury awards. 

Another key component of social in-
flation is emerging risks, such as toxins 
and microplastics. PFAS — short for 
per- and polyfluoroalkyl substances 
— are a large group of chemicals that 
make certain products nonstick or stain 
resistant. They are often referred to as 
“forever chemicals” because they do 
not break down and can lead to wide-
spread contamination. “We’re obviously 
very concerned about what these forever 
chemicals might mean to the indus-
try,” said Fletcher. He noted that there 
is a lot of attention paid to these types 
of emerging risks from a regulatory  
standpoint.

Fletcher expects microplastics to be-
come a big topic of discussion in the 
coming years as well. “What happens 
to microplastics when they break down? 
Do the leaching chemicals have ad-
verse health consequences?,” he asked. 
“The amount of scientific research go-
ing into microplastics is very, very large. 
That’s something that we need to watch 
out for going forward because there are  
obviously coverage ramifications.”  
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What Are Driving These Trends?
When discussing the phenomenon of 
nuclear verdicts and social inflation, 
three key drivers come to mind: the rise 
in jury rewards, desensitization to the 
value of money and wealth disparity. 
Fletcher noted that the public regularly 
reads about athletes signing multimil-
lion dollar contracts, and billionaires 
flying into space. “Large numbers are 
being thrown out there, and people 
have changed as a result of what they 
think is adequate compensation,” said 
Fletcher. “Now part of that is obviously 
a challenge to us in the insurance in-
dustry and the defense bar and making 
sure that we educate juries as to what 
the dollar can truly provide an injured 
plaintiff. Nevertheless, this perception is 
out here, and we’re going to have to deal 
with it going forward.”

Litigation Risks
Third-party bad faith and extra-con-
tractual claims are becoming more 
common. Extra-contractual claims seek 
damages in addition to — or beyond — 
a contract of insurance. They typically 
include a claim for bad faith, which 
is often associated with alleged unfair 
claims handling practices by the insur-
er. Gregory noted that there have been 
some large jury awards for these types of 
claims and expects the numbers to rise. 

“There’s a lot of antagonism towards 
big companies by jurors, who think of 
insurance companies as ‘the big, bad in-
surers,’” said Gregory. That perception 
has been amplified in the past few years 
as carriers denied the majority of busi-
ness interruption coverage sought by 
insureds during the COVID-19 pan-
demic. “People thought that because 
there was a policy [in place], there had 
to be coverage and that the insurance 
companies were getting all this money 
for free,” said Gregory. 

Reptile Theory: The trial strategy 
known as reptile theory uses safety and 
security issues to encourage jurors to 
envision themselves in the same situ-
ation as the plaintiff and fear for their 
own safety or the safety of their family 
or community. 

Third-party Litigation Financing: Lit-
igation financiers fully or partially take 

over the costs of litigation or arbitration, 
including attorney’s fees. They receive 
an agreed percentage of the proceeds of 
the verdict or settlement, which is often 
a significant payout. Some hedge funds 
are starting to invest in this type of liti-
gation. “It takes the plaintiff out of the 
driver’s seat,” said Gregory. 

Legal Bill Auditing/Rigid Billing 
Guidelines: Defense counsel need to 
look at a claim’s potential to become a 
nuclear verdict as early in the case as 
possible. Is there something about the 
case that could anger a jury? 

“You don’t want to have a situation 
where you’re limiting what counsel can 
do to defend these cases because of rig-
id guidelines or auditing issues and have 
a situation where you essentially could 
have avoided or at least diminished 
that verdict,” said Gregory. “Maybe you 
could have moved it towards settlement 
or something like that, and the rigidity 
of those situations or how an individual 
adjuster or company review that claim, 
prevent that from happening.”

Weak Jury Charges: Some juries are 
given a lot of leeway in reaching their 
verdicts. Emotional distress damages 
can be significant and particularly dif-
ficult for carriers to predict. Depending 
on the state where the trial is held, emo-
tional distress damages may or may not 

have much of a relationship to the actual 
damages that are supported by medical 
bills, noted Gregory. “Defense counsel 
need to be fighting for stronger charges 
as much as they can in these cases.”

The Impact on the Insurance 
Industry

Citing SPC Global, Fletcher noted that 
in 2021 many carriers were unable to 
write auto with a combined ratio under 
100. Social inflation is one of numer-
ous factors at play. On the first-party 
side, supply chain issues have resulted 
in longer repair times. In addition, in-
flation is driving up the cost of essential 
goods. GenRe partnered with the Na-
tional Association of Mutual Insurance 
Companies for a blog series on social in-
flation. They calculated that since 2016, 
insurers have spent $3 billion annually 
in commercial auto and other liability 
occurrence due to social inflation. 

Judicial Hellholes: Several areas 
throughout the U.S. have become 
known as judicial hellholes. In these 
jurisdictions, judges in civil cases are 
known to systematically apply laws and 
procedures in an unbalanced way, often 
to the disadvantage of corporate defen-
dants. Corporate counsel should take 
particular care when involved with a 
lawsuit in the jurisdictions of California, 
New York City, Georgia, Philadelphia, 

Laura Gregory, Sloane and Walsh, and Tim Fletcher, GenRe, discuss  
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Illinois (particularly Cook, St. Clair and 
Madison counties), Louisiana, St. Lou-
is and South Carolina (particularly for  
asbestos litigation). 

What can insurers do? “Know your 
jurisdiction,” cautioned Gregory. Al-
though some cases are clearly outliers, 
others have attributes and character-
istics that could make them ripe for a 
nuclear verdict. “Triage the case early 
on to see if it does have nuclear poten-
tial. Make sure that you’re putting all 
the resources that you should into it 
— that you put it in the hands of expe-
rienced claim staff and that you’ve got 

the right lawyer handling the case. Start 
thinking about things that you might 
not have thought about in the past like 
early mediation, doing focus groups, 
surveying prospective jurors to get some 
sense as to what the themes of the case 
might be and what the value of it might  
generate,” said Fletcher. 

In addition, Gregory suggested holding 
mock trials as well, which are particu-
larly helpful when there are a number of 
parties involved. “I know those are ex-
pensive, and I know that these are all 
things that carriers don’t normally do. 
That’s why when cases come in, you 

should think about whether they have 
a really sympathetic plaintiff in a really 
bad situation where you could see a jury 
getting angry,” said Gregory. Monitor-
ing cases for trouble from the start could 
help mitigate the impact of nuclear  
verdicts. 

Note: The information provided here 
does not and is not intended to con-
stitute legal advice; it is for general 
informational purposes only. The 
views expressed are those of the indi-
viduals, speaking in their individual 
capacities and not of the companies they  
work for.	 ■
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